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Your name along with your response

We will share your response internally with other Scottish Government policy teams who may be addressing the issues you discuss. They

may wish to contact you again in the future, but we require your permission to do so. Are you content for Scottish Government to contact

you again in relation to this consultation exercise?

Yes

Land Rights in 21st Century Scotland

1  Do you agree that the Scottish Government should have a stated Land Rights and Responsibilities Policy?

Yes

2  Do you have any comments on the draft Land Rights and Responsibilities Policy?

Enter comments here.: 

Much like the Access Code (which relates to responsible access to land under the Land Reform (Scotland) Act 2003), a policy such as this can play a role in 

terms of soft law and shaping ideas. 



Arguably it would benefit with an express inclusion of the recognised words "sustainable development", but it is acknowledged that the composite elements of

sustainable development are comprised within "environmental sustainability, economic prosperity and social justice".

3  Considering your long term aspirations for land reform in Scotland, what are the topthree actions that you think the Scottish

Government should take?

Action One::

Regulation of entities that can own land in Scotland (i.e. a restriction on non-EU legal persons, meaning that land could only be owned by natural persons or EU

legal persons).

Action Two::

Action Three::

A Scottish Land Reform Commission

4  Do you agree that a Scottish Land Reform Commission would help ensure Scotlandcontinues to make progress on land reform and has

the ability to respond to emergentissues?

Yes

5  What do you think the advantages or disadvantages of having a Scottish Land Reform Commission would be?

Advantages::

Much like a mediator, a properly constituted Scottish Land Reform Commission could have a role to facilitate discussion between landowners and parties

interested in acquiring land.

Disadvantages::

Perception would be key: whilst such a commission could properly have a commitment to land reform when such reform is in the public interest/compliant with

sustainable development, it would need to ensure that all parties regard it as a fair participant in the land reform process.

6  Do you have any thoughts on the structure, type or remit of any Scottish Land Reform Commission?

Enter comments here.:

See above re perception in regard to what its remit and structure to be. In the post-apartheid South African constitution - based on circumstances which, it should

be acknowledged, do not prevail in contemporary Scotland - there is an explicit recognition that land reform is in the public interest. If it was thought proper to do

so, any Scottish Land Reform Commission could competently have a similar policy driver.

In terms of structure, it would need to be able to enter into discussions and possibly negotiations. Whether or not it should be able to own property (perhaps in a

holding role before onward transmission) would need to be considered very carefully.

Limiting the legal entities that can own land in Scotland

7  Do you agree that restricting the type of legal entities that can, in future, take ownership or a long lease over land in Scotland would help

improve the transparency and accountability of land ownership in Scotland?

Yes

8  Do you agree that in future land should only be owned (or a long lease taken over land) by individuals or by a legal entity formed in

accordance with the law of a Member State of the EU?

Yes

9  What do you think the advantages or disadvantages of such a restriction would be?

Advantages::

I endorse the views of the Land Reform Review Group (of which I was an adviser), but I would clarify that the restriction should be such that land could be owned

by: a) a legal entity formed in accordance with the law of a Member State of the EU and b) an individual of any nationality (i.e. EU and non-EU). Restricting

ownership by natural persons would not be sensible or indeed competent (on human rights grounds).

Disadvantages::

Admittedly, holding companies and the like who own a landowning company would not need to be EU entities, but even having one level of transparency is a step

in the right direction.

10  How should any restriction operate and be enforced, and what consequences might follow if the restriction is breached?

Enter comments here: 

One step would be to close the Land Register to applications from non-compliant entities. This would not deal with retrospective issues, i.e. existing owners, but it 

would deal with prospective transactions. 



Retrospective regulation would need to be managed carefully, as there could be a deprivation of property in terms of Article 1, Protocol 1 of the ECHR. A1P1

does not completely prohibit reform, but it would need to be properly consulted on (which this consultation exercise is part of) and publicised, with sufficient time

for landowning entities to re-order affairs and proportionate compensation for any upheaval. 

 

As to how retrospective regulation would work in practice, if indeed it was pursued, two routes might be considered: 

 

1) existing non-EU legal person owners might be asked to come forward voluntarily to re-order affairs (and in turn receive suitable support); and 

 

2) the Keeper of Registers of Scotland might be given a power to order such landowning entities to transfer land to a suitable EU entity or, failing that, Scottish

Ministers (or perhaps the new Scottish Land Reform Commission) to administer until a suitable owner could be found. This process would need to be considered

very carefully indeed.

Information on land, its value and ownership

11  Do you agree that better co-ordination of information on land, its value and ownership would lead to better decision making for both the

private and public sectors?

Yes

12  Do you hold data you could share or is there any data you would wish to access?

Do you hold data you could share or is there any data you would wish to access?:

i) No.

ii) Information about ownership is, in principle, already public (as registration of land has been catered for in Scotland since 1617, and reformed in 1979 and most

recently 2012). The only thing that might be argued for is greater ease of access to maps of ownership, particularly from a "desktop" level, but to call for that now

as Registers of Scotland are going through a reform procedure may be a little premature.

13  What do you think the advantages of disadvantages of wider and more flexible sharing of land information would be and do you have

any recommendations about how this can best be achieved?

Advantages::

Transparency, and in turn a better informed debate.

Disadvantages::

Nil.

Recommendations for achieving better co-ordination of information on land:

Work in tandem with Registers of Scotland to implement existing reforms and consider what further steps might be necessary in due course.

Sustainable development test for land governance

14  Do you agree that there should be powers given to Scottish Ministers or another public body to direct private landowners to take action

to overcome barriers to sustainable development in an area?

Yes

15  What do you think the benefits would be and do you have any recommendations about how these can best be achieved?

What do you think the benefits would be and do you have any recommendations about how these can best be achieved?:

Community landowners must comply with sustainable development tests in terms of the Land Reform (Scotland) Act 2003. An argument can be made that all

landowners should need to.

16  Do you have any concerns or alternative ways to achieve the same aim?

Do you have any concerns or alternative ways to achieve the same aim?:

No comment.

A more proactive role for public sector land management

17  Do you agree that public sector bodies, such as Forestry Commission Scotland, should be able to engage in a wider range of

management activities in order to promote a more integrated range of social, economic and environmental outcomes?

Yes

18  What do you think the benefits would be and do you have any recommendations about how this can best be achieved?

What do you think the benefits would be and do you have any recommendations about how this can best be achieved?: 

Subject to caveats about proper governance and management of assets, anything that allows land to be used for the common good of Scotland could have



social, recreational and educational benefits.

19  Do you have any concerns or alternative ways to achieve the same aim?

Do you have any concerns or alternative ways to achieve the same aim?:

Subject to state aid and procurement rules, fair value transfers or leases to local community groups or individuals could lead to further opportunities.

Duty of community engagement on land management decisions to be placed on charitable trustees

20  Do you think a trustee of a charity should be required to engage with the local community before taking a decision on the management,

use or transfer of land under the charity’s control?

Yes

21  What do you think the advantages or disadvantages would be?

Advantages::

Greater community involvement.

Disadvantages::

Greater administration burden, but that should be minimal.

22  How should “community” be defined?

How should “community” be defined?:

This is a difficult issue. Proximity and topography are clearly relevant and a statute will struggle to capture that in words (much like this response). The Land

Reform (Scotland) Act 2003 has wording like "substantial connection" which might be looked to for guidance, but perhaps not tracked exactly.

23  What remedies should be available should a trustee of a charity fail to engage appropriately with the local community?

What remedies should be available should a trustee of a charity fail to engage appropriately with the local community?:

Assuming that non-engagement with the community was followed by an action, that action might be reducible at the instance of the community.

If non-engagement was followed by inaction, perhaps a community should have certain rights, with a rough analogy to a minority shareholder in a company, to

raise certain issues at that charity's board or with OSCR. Whether or not the further sanction of removing charity status would be appropriate would need to be

very carefully considered, especially in the context of the role and liability of trustees.

Removal of the exemption to business rates for shooting and deerstalking

24  Should the current business rate exemptions for shootings and deer forests be ended?

Yes

25  What do you think the advantages would be?

What do you think the advantages would be?:

This seems to equalise one land use that has been prioritised to date with other land uses. Whilst I incline towards this being a positive step, environmental,

economic and social analysis would be needed to substantiate that and I do not claim to have that skill-set.

26  What do you think the disadvantages would be?

What do you think the disadvantages would be?:

See above. Environmental, economic and social analysis that is beyond my skill-set would need to be considered, especially if existing businesses were lost with

no viable replacement.

Common Good

27  Do you agree that the need for court approval for disposals or changes of use of common good property, where this currently exists,

should be removed?

Not Answered

28  If removed, what should take the place of court approval?

If removed, what should take the place of court approval?:

This is a complicated area. There should be a safeguard to prevent the erosion of common good assets. It is difficult to agree with the removal of a safeguard

without being told what its replacement would be.

29  Should there be a new legal definition of common good?



Not Answered

30  What might any new legal definition of common good look like?

Do you have any other comments on this issue?:

Again, this is a complicated area. I am reticent to propose a new definition if that might allow existing common good assets being removed (inadvertently).

31  Do you have any other comments on common good?

What might any new legal definition of common good look like?:

This consultation should be careful not to usurp the work already done on the Community Empowerment Bill.

Agricultural Holdings

32  Do you agree that the Scottish Government should take forward some of the recommendations of the Agricultural Holdings Legislation

Review Group within the Land Reform Bill?

Yes

33  What do you think the advantages would be?

What do you think the advantages would be?:

The key advantage - if indeed it is an advantage - seems to be one of timing: i.e. ensuring (properly considered) provisions on agricultural holdings are passed

before the next Holyrood election. This is something of a political matter and/or a matter of Holyrood timing.

At one level, agricultural holdings legislation reform is a form of land reform. So there are no issues with including provisions under a land reform banner. Indeed,

the banner of any legislation's title is not always relevant to the content of the legislation, the key thing is whether it is enacted.

34  What do you think the disadvantages would be?

What do you think the disadvantages would be?:

Despite the above, at another level, putting anything under the land reform banner could be seen as emotive. Expectations would need to be managed carefully.

On balance, I would be content to wait for a separate agricultural holdings bill, provided the chances of the findings of the Agricultural Holdings Legislation Review

Group finding their way into legislation were not jeopardised.

Wild Deer

35  Do you agree that further deer management regulation measures should be introduced to be available in the event that the present

arrangements are assessed as not protecting the public interest?

Yes

36  What do you think the advantages would be?

What do you think the advantages would be?:

The answer is in the question: if the present arrangements are assessed as not protecting the public interest, they should be changed.

37  What do you think the disadvantages would be?

What do you think the disadvantages would be?:

See above.

Clarifying Public Access: core paths planning process

38  At present, section 18 of the 2003 Act is silent on the issue of resolving objections to a core path plan consultation. Do you agree that

access authorities should be required, in the interests of transparency, to conduct a further limited consultation about proposed changes

arising from objections?

Yes

39  Do you agree that section 20 of the 2003 Act should be clarified so that Ministerial direction is not required when an access authority

initiates a core path plan review?

Yes

40  Do you think that the process for a minor amendment to core path plan (as set out in section 20 of the 2003 Act) should be simplified to

make it less onerous than that for a full review of a core path plan?



Yes

Assessing Impact

41  Please tell us about any potential impacts, either positive or negative, you feel the draft Land Rights and Responsibilities Policy or any

of the proposals for the Bill may have on particular groups of people, with reference to the “protected characteristics” listed above. Please

be as specific as possible.

Please tell us about any potential impacts, either positive or negative, you feel the draft land policy or any of the proposals for the Bill may have on

particular groups of people, with reference to the “protected characteristics” listed above. Please be as specific as possible. :

No comment.

42  What differences might there be in the impact of the Bill on individuals and communities with different levels of advantage or

deprivation?

What differences might there be in the impact of the Bill on individuals and communities with different levels of advantage or deprivation?:

No comment, but in principle it seems that widening access to and participation in Scotland's land will help communities that suffer from deprivation.

How can we make sure that all individuals and communities can access the benefits of these proposals?:

Education. I have witnessed advertisements for The Access Code (under the Land Reform (Scotland) Act 2003) on the back of buses and on the television.

Maybe any new land reform legislation could be similarly publicised.

43  Please tell us about any potential costs or savings that may occur as a result of the proposals for the Bill, and any increase or

reduction in the burden of regulation for any sector. Please be as specific as possible.

Please tell us about any potential costs or savings that may occur as a result of the proposals for the Bill, and any increase or reduction in the burden

of regulation for any sector. Please be as specific as possible.:

Compensation for upheaval for existing landowners.

Education/publicity costs, but these are (to an extent) unavoidable.

44  Please tell us about any potential impacts upon the privacy of individuals that may arise as a result of any of the proposals contained in

this consultation. Please be as specific as possible.

Please tell us about any potential impacts upon the privacy of individuals that may arise as a result of any of the proposals contained in this

consultation. Please be as specific as possible.:

No comment.

45  Please tell us about any potential impacts, either positive or negative, you feel any of the proposals contained in this consultation may

have on the environment. Please be as specific as possible.

Please tell us about any potential impacts, either positive or negative, you feel any of the proposals contained in this consultation may have on the

environment.:

The potential environmental impact from changes in ownership and management of land are as huge as they are difficult to gauge. Ownership remains a

(possibly the) key control of what happens to an asset in Scots law. Other rights in land could have similar (but lesser) impacts as compared to ownership.

Reforming these things is likely to have an impact, but that could be mitigated by education and support. Further, existing practices may provide examples of

good land husbandry, or they may not. It is impossible to be more specific than that.
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