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Dear Team Members 

C O N S U L T A T I O N ON T H E F U T U R E O F LAND REFORM IN S C O T L A N D 
(THE C O N S U L T A T I O N ) 
F O L L O W I N G 
T H E LAND O F S C O T L A N D AND T H E COMMON G O O D (THE REPORT) 

This letter seeks to address the issues covered by Questions 7 to 10 of the Consultation 
The short answers are followed by a narrative about the impact of EU and EEA law:-

Q. 7. Do you agree tiiat restricting the type of legal entities that can, in future, take ownership or a 
long lease over land in Scotland would help improve the transparency and accountability of land 
ownership in ScotJand? 

Yes. This would also assist compliance with anti money-laundering obligations. 

Q. 8. Do you ogree that in future land should only be owned (or a long lease taken over land) by 
individuals or by a legal entity formed in accordance with the law of a Member State of the EU? 

The restriction should be to legal entities formed or organised under the law of any of the 
Contracting Parties to the Agreement on the European Economic Area (EEA), including not 
only the European Union and its member states but also, Norway, Iceland and Liechtenstein. 

Q. 9. Whot do you think the odvontoges or d/sodvontoges of"ony restriction would be? 

It would assist in providing clarity and transparency about the interests influencing the use of 
land. 
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Q. 10. How should any restriction operate and be enforced, and what consequences might follow if 
the restriction is breached^. 

Entities not falling within a statutory definition of EEA entities would be precluded from 
entry on the Register. 

Formal Ownership and Beneficial Ownership 

At the formal level, the "owner" of land in Scotland is the person who has been able, in the 
words of the Report to "register title to land in the Land Register of Scotland" (paragraph 45 of 
the Consultation, and become the "registered t/t/e holder, as recorded in either the Register of 
Sasines or the Land Register" (Section 4.1 of the Report). But the registered holder of the 
title is not necessarily the person whose needs or wishes will determine how the land is 
used. How is that person or persons to be defined? A convenient and suitable legal 
definition already exists. It is the definition of the "beneficial owner" as defined in article 3 
(6) of the Third EU Money Laundering Directive (2005/60/EC). Although the expression 
"beneficial owner" has its origins in the English law of equity, the Directive definition is 
distinct and entirely functional: 

"(6) 'beneficial owner' means the natural person(s) who ultimately owns or controls the customer 
andlor the natural person on whose behalf a transactjon or activity is being conducted. The 
beneficial owner shall at least include: 

(a) in the case of corporate entities: 

(i) the natural person(s) who ultimately owns or controls a legal entity through direct or 
indirea ownership or control over a sufficient percentage of the shares or voting 
rights in that legal entity, including through bearer share holdings, other than a 
company listed on a regulated market that is subject to disclosure requirements 
consistent with Community legislation or subject to equ;Vo/ent /nternot/ono/ 
standards; a percentage of 25 % plus one share shall be deemed sufficient to meet 
this criterion; 

(ii) the natural person(s) who otherwise exercises control over the management of a 
legal entity: 

(b) in the case of legal entities, such as foundatJons, and legal arrangements, such as trusts, 
which administer and distribute funds: 

(i) where the future beneficiaries have already been determined, the natural person(s) 
who is the beneficiary of 25 % or more of the property of a legal arrangement or 
entity; 

(ii) where the individuals that benefit from the legal arrangement or entity have yet to 
be determined, the class of persons in whose main interest the legal arrangement or 
entity is set up or operates; 

(iii) the natural person(s) who exercises control over 25% or more of the property of a 
legal arrangement or entity". 



A Directive requires to be transposed into national law. The UK transposition of the 
definition of "beneficial owner" is (with drafting modifications) in the Money Laundering 
Regulations 2007 (article 6). The law requires the identity of the beneficial owner of an 
entity or property to be established before any provider of financial, legal accountancy and 
certain specified services or goods may enter into a business relationship to provide 
services. The coming Fourth Money Laundering Directive will go further and require the 
establishment of national central registers of beneficial owners of corporate entities. It will 
also require trustees to keep records of beneficial owners of trusts. 

Free Movement of Capital 

As the Report indicates (at section 5 (6)), the Treaty on the Functioning of the European 
Union (TFEU) prohibits restrictions on the movement of capital not only within the Union 
but also from third countries. Specifically, Article 63 of TFEU prohibits restrictions on the 
movement of capital. By article 64 (3) "....only the Coundl, acting in accordance with a special 
legislative procedure, may unanimously, and after consulting the European Parliament, adopt 
measures which constitute a step backwards in Union law as regards the liberalisatjon of the 
movement of capital to or from third countries." Nonetheless, article 65 includes provision that 
a state may "lay down procedures for the declaration of capital movements for purposes of 
administrative or statistical information, or to take measures which are justified on grounds of public 
policy or public security." But these must not be "a meons of arbitrary discrimination or a 
disguised restriction on the free movement of capital and payments as defined in Article 63". As 
the Court of Justice observed in Case 367/98 Commission v. Portugal: 

"The free movement of capital, as a fundamental principle of the Treaty, may be restricted 
only by national rules which are justified by.... overriding requirements of the general interest 
and which are applicable to all persons and undertakings pursuing an activity in the territory 
ofthe host Member State. Furthermore, in order to be so justified, the national legislation 
must be suitable for securing the objective which it pursues and must not go beyond what is 
necessary in order to attain it, so as to accord with the principle of proportionality " 

The reason why the free movement of capital provisions in TFEU preclude or limit the 
scope for national legislation affecting capital movement from non-EU countries is that the 
EU OS a bloc negotiates agreements with third countries. 

Discrimination 

Discrimination on the grounds of nationality is prohibited, for the EU, by article 18 TFEU 
and, for the whole of the European Economic Area (the EEA, comprising the EU plus 
(Iceland, Norway and Liechtenstein) by article 4 of the Agreement on the EEA. Restrictions 
on services are prohibited by article 60 TFEU and article 36 of the EEA Agreement. Article 
40 of the EEA Agreement prohibits restrictions on the movement of capital but only among 
EEA states. For the EU states (which are members too, along with the EU itself, of the EEA) 
this is a lesser restriction than already existing under article 63 TFEU. 

The law of money laundering is about "traceability and accountability". So it is natural that its 
concept of "beneficial ownership" should provide a suitable basis for ensuring the 
transparency of entities holding titles registered in the Scottish Land Register. Transparency 



requirements go with the grain of EU law. The public authority's need to know the identity 
of a beneficial owner of land, not only for anti-money laundering prevention purposes but 
also for administrative reasons, including the formulation of land use policies, is a genuine 
requirement in the general interest. Meeting that requirement is therefore likely to be 
regarded as an objectively justifiable reason for requiring beneficial ownership of land in 
Scotland to be vested in an entity organised under the law of a terr i tory that is obliged to 
embody in its law beneficial ownership provisions to be found in EU money laundering 
legislation. The territories under such an obligation include not only the EU but also, 
following inclusion of the Third Money Laundering Directive into the Annex to the 
Agreement on the EEA, the whole of the EEA. (The Fourth Money Laundering Directive is 
likely similarly to become an EEA-wide obligation). There is an obvious administrative 
convenience in utilising the EU/EEA definition of "beneficial ownership". The inconvenience 
to non-EEA entities of having to set up an EEA entity is minimal. For those reasons a 
requirement restricting to persons from the EU and the rest of the EEA the entitlement to 
be registered in the Scottish Land Register as an owner of land would be likely to be 
regarded as compatible with TFEU articles 60 to 65 and (in so far as relevant) EEA article 
40. So long as the law of Scotland permits persons from anywhere in the EEA to be 
registered as holders of title, that particular restriction would not raise any question of 
discrimination on grounds of nationality contrary to TFEU article 18 / EEA Agreement 
article 4. 

A series of bilateral agreements between Switzerland and the EU has created entitlements 
that are in many but not all respects substantially similar to those of businesses from the 
EEA. Nevertheless, the anti-discrimination provisions in those agreements are sectoral 
rather than universal. There is no direct equivalent in them to the blanket ban on 
discrimination found in TFEU article 18 or EEA Agreement article 4. Consequently, there is 
no apparent reason to extend the registration entitlement to Swiss entities. 

. . .the rules governing the system of property ownership.. 

Treaty on the Functioning o f the European Union 

Article 345 

"The Treaties [TFEU and the Treaty on European Union] shall in no way prejudice the rules 
in Member States governing the system of property ownership." 

Agreement on the European Economic Area 

Article 125 

"This Agreement shall in no way prejudice the rules of the Contracting Parties governing the 
system of property ownership." 

In relation to landownership. Article 345 of the TFEU (and the derivative Article 125 of the 
EEA Agreement) may turn out to be significant. If proposals are made in future that might 
significantly affect a person's entitlement to become a beneficial owner of land, or even the 
extent of the benefits that may be enjoyed from such ownership, TFEU article 345 (and EEA 
article 125) might limit the extent of the restraint imposed by EU and EEA law on the policy 
options available to member states and contracting parties. Their provenance can be traced 
back, through article 295 of the Treaty Establishing the European Community and article 
222 of the Treaty of Rome, to article 83 of the Treaty of Paris, the treaty which established 



the European Coal and Steel Community in 1951. Historically the article concerned the 
neutrality of the laws of the European Communities on the issue of whether a member state 
might chose to keep certain undertakings within public rather than private ownership. In his 
Opinion on Case 367/98 (Commission v. Portugal) Advocate-General Ruiz-Jarabo Colomer, 
after a detailed survey of the history of the article, argued for a wider significance when he 
remarked that "rules governing public intervention in the aaivities of certain undertakings, with the 
aim of imposing economic-policy objeaives .... are on the same footing as forms of ownership of the 
undertakings whose organisation is a matter for the Member States by virtue of Article 295 EC." 
However the European Court of Justice disposed of that case entirely on the basis of 
provisions of the Treaty provisions relating to the free movement of capital, now articles 63 
to 66 of TFEU. The case law on the article is limited. It includes Case 182/83, Fearon, in 
which non-discriminatory provisions of the law of Ireland against absentee ownership were 
upheld. The exact significance of article 345 in the context of extending public ownership or 
intervention remains uncertain. It is however clear that only the EU Court of Justice can 
determine the meaning and impact of this or any other articles of TFEU (and likely that the 
EFTA Court would follow suit for the non-EU EEA states). TFEU article 354 may also affect 
the negotiating mandate of the European Commission regarding the proposed Transatlantic 
Trade and Investment Partnership (TTIP). This might particularly be the case if investor-
state arbitration provisions of the kind found in many international treaties might be thought 
capable of producing a dispute outcome incompatible with the article. 

Conclusion 

Legislation about formal title registration should not present any serious difficulties under 
the laws of the EU or EEA. However any proposal going beyond the formality of 
registration would require close scrutiny. It would need to be compatible with free 
movement of capital not only among EU and EEA states but also between the EU and third 
countries, including, not least, the United States, with which the European Commission is 
presently negotiating a proposed Transatlantic Trade and Investment Partnership (TTIP). 
Any proposals for reform would require thorough consideration. Issues of public or 
community involvement going beyond planning control would need particular scrutiny. 

Yours faithfully 

Jim M/?Lean 
Consultant, Balfour+Manson LLP 


