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About You

What is your name?

Name:

Malcolm M Combe

What is your email address?

Email:

m.m.combe@abdn.ac.uk

Are you responding as an individual or an organisation?

Individual

What is your organisation?

Organisation:

University of Aberdeen

The Scottish Government would like your permission to publish your consultation response. Please indicate your publishing preference:

Publish response with name

We will share your response internally with other Scottish Government policy teams who may be addressing the issues you discuss. They

may wish to contact you again in the future, but we require your permission to do so. Are you content for Scottish Government to contact

you again in relation to this consultation exercise?

Yes

Chapter 1: Transparency of land ownership and controlling interests in Scotland

1  Do you have any comments about making information about persons with controlling interests in owners and tenants of land available?

Do you have any comments about making information about persons with controlling interests in owners and tenants of land available?:

I was an adviser to the Land Reform Review Group and I gave evidence to the Rural Affairs, Climate Change and Environment Committee in its scrutiny of what

became the Land Reform (Scotland) Act 2016. My views about transparency have not changed dramatically since that involvement.

In a recent article, I referred to "the occasionally patchy information about who owns what [in Scotland]" before noting, "That patchiness is twofold, sometimes

relating to a lack of clear data available on public registers for land, or perhaps where there is a lack of clarity about who controls the landholding entity that is

registered as owner" (Combe, "The environmental implications of redistributive land reform" (2016) 18(2) Environmental Law Review 104–125, at 110-111). Steps

are being taken in relation to the former (for completion of the cadastral Land Register of Scotland). I am in favour of those steps. I am also in favour of those

steps not being used as something to stall progress in relation to the second aspect, but I acknowledge there may be resourcing challenges.

Chapter 2: Defining a controlling interest and who is a person with a controlling interes in a land owner or tenant

2  In your view, taking in to consideration the contents of this chapter and the associated annex C, what are the key considerations that

Scottish Ministersshould take in to account in defining a "controlling interest" or "persons with controlling interests in land owners and

tenants" for the purposes of theseregulations?

In your view, taking in to consideration the contents of this chapter and the associated annex C, what are the key considerations that Scottish 

Ministers should take in to account in defining a "controlling interest" or "persons with controlling interests in land owners and tenants" for the 

purposes of these regulations?: 

In a recent blog post, I made an analogy with the Housing (Scotland) Act 2014, section 30: see 

https://basedrones.wordpress.com/2016/08/03/a-model-for-transparency-of-landownership-in-scotland-drawing-on-letting-agent-registration/. 

 

Under that legislation, a non-human letting agent seeking registration must provide the name and address of the senior position holder and the name and address 

of any other person who owns 25% or more of the applicant entity. 

 

A similar 25% rule can be found in the Money Laundering Regulations 2007. 

 

It would seem sensible to borrow from existing schemes where possible, so as to avoid affected persons/entities having to contend with different regimes.



 

A sound case can be made that landowners which are caught by the Person of Significant Control regime in Part 21A of the Companies Act 2006 could be

exempt from any further reporting requirement, to avoid double reporting. (I understand a similar point was made by Neil King in his response to this

Consultation.) I agree, but note that some people seeking information about Scottish landowners might prefer to have the information in a central point. In an ideal

world there should therefore be some synergy between registers, either to ease navigation from one to the other or to somehow allow for the updating of one to

follow the updating of the other.

Chapter 3: Scope

3  In your opinion, should the regulations apply to all types and uses of land?

Yes

Please give details.:

4  Do you think that particular categories of land should be exempt?

No

5  If YES, please give details.

details:

6  In your view, for the purposes of these regulations, should "land" have the same meaning used for Land Registration purposes (outlined

above)?

Yes

Please give details.:

7  In your opinion, should the regulations also apply where the proprietor of land that is not recorded in the Register of Sasines or

registered in the LandRegister because either:

No

Please give details.:

My inclination is no, at least to begin with. Improving clarity about those entities that have real rights is a suitable goal at this stage, rather than also seeking to

catch other situations.

As for land that was last transacted on pre-1617, I am not clear that there is any mischief relating to such that needs to be remedied, but I have no strong

objection to the inclusion of proprietors of such land in the scheme.

8  In your opinion, should the regulations apply where a tenant in a high value lease that is not a long lease (a lease of 20 years or fewer)

falls within thedefinition of persons with controlling interests in land owners and tenants?

No

Please give details.:

9  In your opinion, are there instances where natural persons who own land have an undisclosed relationship with another person who has

a controlling interest in land? For instance if the land in question is an asset of a partnership ortrust, or part of a trust arrangement?

Yes

Please give details.:

You have provided the example of trust. (A Scots law partnership can own land outright, but the practice of natural person(s) owning land on a partnership's

behalf exists.)

10  In light of the contents of this consultation, and this chapter in particular, can you foresee any ways in which the obligations under

these regulationscould be avoided, and, if so, what could the Scottish Government do to combat this?

Please give details.:

Chapter 4: Where the information should be held and what information should be disclosed

11  In your opinion, should a new register of persons with controlling interests in land owners and tenants be created?

Not Answered

12  What would the advantages be?



What would the advantages be?:

I am in favour of publicity of those with controlling interests in land and tenants. I am not convinced it needs to be a new register (see below).

13  What would the disadvantages be?

What would the disadvantages be?:

I am not convinced there needs to be a new register separate from the Land Register. The clear disadvantage would be yet another register to look at.

14  In your view, in addition to the names of "persons with controlling interests in land owners and tenants" should other information

about them bedisclosed?

Yes

15  If YES, how would disclosure of that information fulfil the regulations‘ aim(s) (as per chapter 1 and your answer to question 1)?

If YES, how would disclosure of that information fulfil the regulations‘:

Adequate contact information.

16  If NO, why not?

If NO, why not?:

17  In your view, should information about the nature and extent of a person‘s "controlling interest" be disclosed?

Yes

18  In your view, should the nature and extent of a person‘s "controlling interest" be disclosed on a public register?

Yes

Please give details.:

There should be enough information disclosed to allow non-owners to engage with the person(s) who can make decisions about land.

19  If YES, how would this information fulfil the purpose of the regulations‘ aim(s)?

If YES, how would this information fulfil the purpose of the regulations‘ aim(s)?:

See above.

20  If NO – why not? Please give details.

: If NO – why not? Please give details. :

21  Thinking about the information which in your view should be disclosed, are you aware of any potential sensitivities relating to this?

Yes

Please give details::

General commercial and personal confidentiality.

22  If YES – in your view what are the advantages of keeping this information up to date?

If YES – in your view what are the advantages of keeping this information up to date?:

Information should be kept up to date to allow meaningful engagement with relevant details by non-owners.

23  If NO – why not? Please give details.

If NO – why not? Please give details. :

24  In your view, are there instances in which the information about the nature and extent of a person‘s "controlling interest" is

commercially sensitive andshould not be revealed?

Yes

25  If YES, please explain why you think that this information should not be revealed?

If YES, please explain why you think that this information should not be revealed?:

I was tempted to say "No", but then again I am not willing to rule out the possibility that there might be very rare situations where full disclosure is not desirable.

Such situations would have to be narrowly defined and perhaps there might be a means for a those seeking information in those circumstances to route a contact

request through the register holding details of the sensitive information.

26  If NO – why not? Please give details.



If NO – why not? Please give details. :

Chapter 5: The duty to provide the information

27  In your view, should a duty to provide information about persons with controlling interests in land owners and tenants apply to land

owners and tenants with titles in the Land Register or Register of Sasines and:

No

No

No

28  If you chose NO, why not?

If NO, why not?:

I am ambivalent about situation 1: I would certainly not object.

I am not sure situation two needs to be caught (yet).

I am not sure a new definition of "high value lease" is needed: the existing need for registration of a long lease should probably suffice.

29  If YES, in your view what are the advantages of this arrangement?

If YES, in your view what are the advantages of this arrangement?:

30  If YES, in your view what are the disadvantages of this arrangement?

If YES, in your view what are the disadvantages of this arrangement? :

31  In your view, should a duty to provide information apply to the "person with the controlling interest"?

No

32  If NO, why not?

If NO, why not?:

It seems more logical for the duty to be on the entity itself.

33  If YES, in your view what are the advantages of this arrangement?

If YES, in your view what are the advantages of this arrangement? :

34  If YES, in your view what are the disadvantages of thisarrangement?

If YES, in your view what are the disadvantages of this arrangement? :

35  In your view or experience, are there parties who serve as intermediaries between registered proprietors and persons with a controlling

interest in land?

Not Answered

36  If YES to Q35, in what scenarios do you think that there are parties who serve as intermediaries between registered proprietors and

persons with a controlling interest in land?

: If YES to Q35, in what scenarios do you think that there are parties who serve as intermediaries between registered proprietors and persons with a

controlling interest in land? :

Professional advisers/agents.

37  If YES, in what capacity are there parties who serve as intermediaries between registered proprietors and persons with a controlling

interest in land?

: If YES, in what capacity are there parties who serve as intermediaries between registered proprietors and persons with a controlling interest in land?

:

As advisers/agents.

38  In your view should a duty to provide information apply to such intermediaries?

No



39  If NO, why not?

If NO, why not?:

I am not convinced this is at the stage of (for example) the Money Laundering regime where agents need to interpose themselves and report on matters or indeed

tip-off authorities. This might be reviewed over time, but it does not seem necessary or desirable to jump straight to this stage.

40  If YES, in your view what are the advantages of this arrangement?

If YES, in your view what are the advantages of this arrangement?:

41  If YES, in your view what are the disadvantages of this arrangement?

If YES, in your view what are the disadvantages of this arrangement?:

42  In your view, should the duty to disclose information about any person with a controlling interest in a land owner or tenant apply either

when a person is a person with a controlling interest in a land owner or tenant when the regulations come into force, or becomes a person

with a controlling interest in a land owner or tenant when the regulations are in force?

Not Answered

43  If NO, why not?

If NO, why not?:

The question is not particularly clear and a Yes/No response seems inappropriate.

In my view:

when the regulations come into force, any qualifying event involving land (such as a transfer) should be a trigger to disclose information; and

ongoing disclosure thereafter could be dealt with in a manner similar to company law in the UK, with a (yearly?) confirmation statement.

As to whether there should be a mass disclosure of all controlling interests in land when the regulations come into force, the resource implications for such a step

must be acknowledged, not to mention it will put an action on all landowning entities. That said, if disclosures could be coincided with the existing transition from

the Register of Sasines to the Land Register by 2024 this could be more manageable.

44  If YES, in your view what are the advantages of this arrangement?

If YES, in your view what are the advantages of this arrangement? :

45  In your view, should a civil penalty be imposed for failure to comply with any of the duties contained in the regulations?

Yes

Please give details::

Not disclosing information at the time of a transaction or when asked should have a sanction, at least in civil terms and probably in criminal terms.

46  In your view, should failure to comply with any of the duties contained in the regulations be a criminal offence?

Yes

Please give details::

Not disclosing information at the time of a transaction or when asked should have a sanction, at least in civil terms and probably in criminal terms.

47  In your view, should an application for land registration be rejected if the applicant fails to supply information about any "person with

controlling interest"?

Yes

Please give details::

Linking this to land registration is logical and probably the best way to police matters.

48  In your view, should an application for land registration be rejected if the applicant fails to certify that no such "person with controlling

interest" exists?

Yes

Please give details::

See response to 47.

49  In your view, taking in to consideration all of the sanctions and enforcement options set out in this chapter, what mechanisms would be

most appropriate to enforce the duty to provide information? Please explain your answer.



: In your view, taking in to consideration all of the sanctions and enforcement options set out in this chapter, what mechanisms would be most

appropriate to enforce the duty to provide information? Please explain your answer. :

Denying access to the Land Register, and as such denying land ownership, is the most effective ongoing enforcement measure.

50  In your view, are there instances in which there should be exemptions?

No

51  If NO, why not?

If NO, why not?:

I do not think there should be exemptions. In the event of criminal sanctions being applicable, as noted in Neil King's response to this consultation, the usual

public interest discretion to not prosecute could be utilised by the Procurator Fiscal/Lord Advocate.

52  If YES, in your view what is the justification for such exemptions?

If YES, in your view what is the justification for such exemptions?:

Chapter 6: Assessing impact

53  Please tell us about any potential impacts, either positive or negative, that you consider that the proposals in this consultation may

have in respect of equality issues. Please be as specific as possible.

Please tell us about any potential impacts, either positive or negative, that you consider that the proposals in this consultation may have in respect of

equality issues. Please be as specific as possible.:

None.

54  Please tell us about any potential costs and burdens that may arise as a result of the proposals within this consultation, and any

increase or reduction in the burden of regulation for any sector. Please be as specific as possible.

Please tell us about any potential costs and burdens that may arise as a result of the proposals within this consultation, and any increase or reduction

in the burden of regulation for any sector. Please be as specific as possible.:

There will be an administrative cost.

55  Please tell us about any potential impacts, either positive or negative, upon the privacy of individuals that may arise as a result of any

of the proposals contained in this consultation. Please be as specific as possible.

Please tell us about any potential impacts, either positive or negative, upon the privacy of individuals that may arise as a result of any of the

proposals contained in this consultation. Please be as specific as possible.:

There may be implications, but there are also analogies to things that have gone before. (The most notable analogy is the introduction of Part 21A of the

Companies Act 2006, relating to Persons of Significant Control, and guidance should be sought accordingly.)

56  Please tell us about any potential impacts, either positive or negative, that you consider that any of the proposals in this consultation

may have on the environment. Please be as specific as possible.

Please tell us about any potential impacts, either positive or negative, that you consider that any of the proposals in this consultation may have on the

environment. Please be as specific as possible.:

Negative implications seem unlikely. Positive implications also seem remote, but then again if those with a controlling interest can be more easily contacted about

(and perhaps even held more properly to account for) actions and omissions there might be a positive spin off. (This is speculative.)

Evaluation

7  Please help us improve our consultations by answering the questions below. (Responses to the evaluation will not be published.)

Matrix 1 - How satisfied were you with this consultation?:

Neither satisfied nor dissatisfied

Please enter comments here.:

Matrix 1 - How would you rate your satisfaction with using this platform (Citizen Space) to respond to this consultation?:

Slightly satisfied

Please enter comments here.:
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